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Name & Address of The Appellants

Any person aggrieved by this Order~in-Appeal may file an appeal to the appropriate authority in

the following way:-

#tr gyca, nr zyca vi hara a74Ru mu@raw at rat
Appeal To' Customs Central Excise And Service Tax Appellate Tribunal:-

fcrefr<:i~,1994 cBT tTRf 86 cB" 3Rrffl ~ "c6l" ~ cfi 'CfNf c#r '11T~:-
0 Under Section 86 of the Finance Act 1994 an appeal lies to :-

afga 2tit1 fl ft zca,r zcn vi ara 3r4l#ta urn@avr i. 2o, q cc
mffl:lc61 qjl-Lj"30:S, WTf ~. a:JtiliGlci!IG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 341)a =Inf@raw at fa4ftu 3r@efm, 1994 c#r tTRf 86 (1) cB" 3Rrffl ~ ~~ctlc6'<

f.iw11ctcift, 1994 cB" ~ 9 (1) cB" 3krm -f.i~ "Cp11=f -qff.tl- 5 "B "'EfR ~ "B c#r '11T
a«f gd Ura mer fr an#r # f@ or@ t n{ el sr# ufzif
a2R cf aRg (s a ,tr IR &hf) 3j arr # fa er i zmrnf@raw at nufs feIi
t cIBT cfi -;:rrfi:ra" x-114\i!Ptcb ~ ~ cfi rlllll4"1d cfi x-lt51llcf5 xftlx~lx cfi rfP, i-r ~i!stifcna ~ wi=c cfi xi)q
"B uei hara #6t i, ans at l=fflT 3it aunt ·7mt ii 6I, 5 crrmr qt Una aa k asi
1000/-m~ 1Wff 1 Ge aran al air, ans #t 1-Ji.l" 3jt can ma 44fr 6T; 5 crrmr m
50 crrmf clc!J "ITT ill ~ 5000 / - ffi ~ 1Wfr I "G1TI~ cM° l=fflT, ocffG'f cM° 1-Ji.l° &R "W11m 7fllT
~~50 crrmr qt rt Gnat ? azi 5u; 10000 / -m~ 1Wfr 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the. Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under R~le _9(1)_,~}~E}.:_-~'\
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order--appealep_ :1:,\
against (one of which shall be certified copy) and should be accompanied by aJees of ·-Rs\'.·};.:.\
1000/- where the amount of service tax & interest demanded & penalty levied of.R~! 5 Lakhs orl:: '.:: /
less, Rs.5000/- where the amount of service tax & interest demanded & pelnalt}le'liied.is i$i::} !
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where\{fi-~·j:!rpount6:L/'/
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees,'ir.(the'foti:n of,/~. .....,..,,,,=-,- .. ~-~-~--, __ ,,.,-'



service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. ·

{iii) fcrn1<r~,1994 c#I" elm 86 c#I" '3"tf-~ ~ (2~) ~ 3Rl7ffi ailfR;r ~ Plwll<klt, 1994 ~~ 9 (2~)
~ 3Rl7ffi mtfur i:i,r=r ~:tr.-7 if c#I" ull #hfvi rr 3ngaa,, #trUr gca (rat) smr #t >ITTl<IT (CIA)(
ffl "ff wnfum >lffi 'ITTlft) 3ITT" '3m

srrzgara, nsrrn / s srgar srera 3T{[21q A4a war ya, srd#tr ran1far at ma art # fr ha g
3TmT (0 IO) c#I" >!fu ~ 'ITTlft I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Servi_ce Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zrrrizit@er =zrrznrezr zycans tfefzr, 1975 c#I" mrr 1:Jx sr4rat-4 # siafa ReiffRa Rh; 373r 3er gi err
~ ~ 3TmT c#I" ma 1:Jx xii 6.50y- ht qr urzurzr zyca Rea cur ±hr aiRg1

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. fr zrca, sr gca vi hara 374#tr =qrnfeawr (rffafe) Ruma8l, 1gs2 affa vi arr ii@erami WI"
fifera cfffi Ff<!1TT c#I" 3lR 'lfr ~~ fcp<jr vITTIT t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

iJ

4. «tr arcs, #cfr sea era vi hara 3r41#hr nferawr (@fa) a 4fa 3r4hi ami ii
ascftzr5en eras3rf@fern, r&gg #r rrr 3or±3iair facza(«izn-) 3rf@rrar&g(erg #r vicar (_)
29) f@eris: ·€.e¢,egg sit #t fat 3fefGz, &&g Rt rr cs a 3iafr hara ast aft arr #Rra&,
aarr fGf@a RR~~-~Gar#Gr 3rfGarf ?&,qrfarqr <);- 3@"3Tct' .;rnr cfi'r '5llif cmfi' .3f<ttiira &<I'
uf@raatswe a 3rf@eraa@t

a4tzr3ea eravi tars a3iaasirfvarr rca"fernf@a&
(i) qro 11 tr <);- 3kfara"~ tclm

(ii) cal sa st at a{ aa rfr
(@ii) ck srm fe1man # fer 6 <);- 3ra-a@" &<I' ~

¢ 37ratar zr faz arr h sane fa-a (i. 2) 3fefer1, 2014 h 3reart q4 fat
3r4l#tr,f@ranthmar faaruflc zrarc3rsffva 3rftrat arraa&i <ta1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Q
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

¢ Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s iaaf k, zr3rear auf 3r4tr nf@rawr ahqr szi areas 3rzrar areazvs.:) .:)

Rf q 1Ra tn" errma-r fcITT!'-an:r ~~t- 10% 3f1@1il' trt~~~aus Rf q 1faa ,:r\. 'ct'if aus t- 10%.:) .:) l;)I

0qaarrr#r srwastrel
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,.@r,
penalty, where penalty alone Is m dispute. /~ : _;~...:-~;:;,}~\,.(/ / ill'--. 9?ll ;:' ·. .· ~tvt~
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ORDER-IN-APPEAL

MIs. Tanu Motors Private Limited, Opposite Dharti Resort, Abu highway,

Palanpur, Gujarat [for short - 'appellant] has filed this appeal against OIO No. PLN-SUPDT

STX-01/2017-18 dated 31.01.2018 [for short-impugned order], passed by the

Superintendent of CGST, Range-1, Palanpaur, Gandhinagar Commissionerate [for short 

'adjudicating authority].

2. Briefly stated, a show cause notice dated 19.10.2016, was issued to the

appellant, inter alia alleging that they had not discharged the service tax under Business

Auxiliary Service [BAS] in respect of services rendered to various clients during the

financial years 2014-15 and 2015-16. The notice proposed [a] classification of the service

rendered by the appellant under BAS; [b] recovery of service tax amounting to

Rs.2,35,662/- along with interest on the services rendered under BAS; and [c] proposed

penalty under sections 77 and 78 of the Finance Act, 1994.

3. This notice, was adjudicated vide the impugned order, wherein the adjudicating

authority classified the services rendered by the appellant to their various client as BAS;

confirmed the service tax along with interest; and imposed penalty under sections 77 and 78

of the Finance Act, 1994.

4. Feeling aggrieved, the appellant, has filed this appeal against the impugned

010 wherein he has raised the following averment:

O

(a) The adjudicating authority erred in confirming the demand which was earlier set aside by
the Commissioner (Appeals); that vide OIA dated 07.04.2017, the demand under BAS on
purchase and sale of pre-owned car for the earlier periods was set aside by the
Commissioner (Appeals).

(b) The adjudicating authority has not followed the order of Commissioner (Appeals) and he is
bound to follow the said order as per the principles of judicial discipline; that the issue of
principles of judicial discipline has been settled by Hon'ble High Court if Gujarat by
stating that the adjudicating authority is bound by the law of precedent and binding effect of
the order passed by the higher authority or Tribunal of superior jurisdiction; that if his order
is thought to be erroneous by the department, the department can as well as prefer appeal in
terms of statutory provisions.

(c) As regards the issue involved in the case they stated that when a customer approached to
buy a new vehicle in exchange of his old and used vehicle, the company purchases the old
vehicle at a mutually agreed price and the buyer pays the amount of new vehicle after
deducting the price of the old vehicle; that when they get a customer for the old vehicle they
sell it at a mutually agreed price; that some time the selling price is higher and some time
the selling price might be lesser than the price at which the vehicle was purchased
depending upon the prevailingmarket condition;

(d) that on sale of the used cars, they paid VAT on the same; ·
(e) that in the activity of buying and selling they were not promoting or marketing of goods for

a third party and have not received any commission from anybody; that income in the P&L
account is the actual profit/loss incurred in the buying and selling of used cars;

(f) the used cars were purchased under an agreement and sold under a sale deed;
(g) the notice nowhere states that the appellant had marketed or promoted or sold goods-OR. '

behalf of any other person;' . %:%
(h) that they wish to rely on the case of Behr India Limited [201435) STR 637], Ace Calderys }?i

Limited [201227) STR 484], Kerala State Beverages Corporation [2011 (23) SFR 640] and , 5
[2014(33)TR 484]:' i•,. \-:;;·-~: .··_-:,';/

............. __ ,,·•
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5. Personal hearing in respect of this appeal was held on 17.05.2018, wherein Shri

M.H.Raval, Consultant, appeared on behalf of the appellant and reiterated the submissions

advanced in the grounds of appeal. He also submitted a letter dated 17.5.2018, reiterating

the grounds of appeal.

6. I have gone through the facts of the case, the appellant's grounds of appeal,

submissions dated 17.5.2018 and the oral submissions made during the course of personal

hearing.

8. Briefly, the facts to the present dispute are that the appellant [an authorized

dealer] for new cars manufactured by Mis. Maruti Suzuki India Limited [MSIL], is also

engaged in the sale of spares ofMSIL. In order to promote/market the sale of new models

of cars, they also offer services relating to exchanging the old vehicle. Now the question is

whether the appellant is engaged in sale and purchase of cars, as claimed by them or is

engaged in providing the services to such new buyers [i.e. clients] by finding prospective

customers for pre-owned cars among other services.

F No.V2/02/GNR/18-19

0

9. I observe that the issue involved in the instant case has already been decided by me 0
in the appellant case for the period of 2009-10, 2012-13 and 2013-14, vide OIA dated

2S~02.20El.Vide the said OIA, in view of Hon'ble Tribunal's decision in case of Mis Sai

Service Station Ltd [2016 (37) STR 516 -Tri Bang] it has been held that the activity of

purchase and sale of pre-owned car does not fall within the purview of BAS and hold that

the demand the appellant is not liable for service tax under BAS. It is pertinent to point out

here that the adjudicating authority has not followed the order passed by his higher

authority which is a serious error on his part. He committed a serious error in ignoring the

bind judgment of superior authority that too in case of same assessee. The adjudicating

authority has acted in a cavalier and irresponsible manner and he has shown utter disregard

to judicial discipline.by not following the order of the higher appellate authorities which
$

binding on him. Itt.,further pertinent to mention here the Board's Instruction F. No.

201/01/2014-CX.6, dated 26-6-2014, Circular No.885/5/2009-CX dated 30.04.2009 and

Hon'ble High Court of Gujarat's decision in case ofMis Lubi Industries LLP [2017 (52)

STR 95-Gui] wherein strict directions have been issued/passed to adjudicating authority

who are not following judicial discipline. I strongly deplore the attitude and action of the

adjudicating authority.

10. Coming into the issue involved, I observe that the OIA dated 25.02.2016'supra,

, passed by me is still ¼ operative; hence I am bound to follow the same. In the instant case

also, the appellant has vehemently stated that they purchase the old cars from the customers

after fixing a price for their old cars; that the agreed price is adjusted in the value of the

new car. However, the adjudicating authority has repeated the decision taken in the earlier

Order-in-Original passed against the appellant for earlier periods and again held th~t--'.t4e·.:,·.::,_ r,110,·-<,
purchase and sale of cars are governed by the Motor Vehicles rd%$

\ ";t ··,>.--, . . . . /_/ .-11}✓
' 335.-$°•,._ '~-> l,1.J •• ,•• -.y.• ·s "· f•. - .·
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purchase and sale of cars from such customers; that in the present case the pre-owned

vehicle is never registered in the name of the appellant, a mandatory condition for a new

buyer; that the vehicles get transferred from the name of their client/customer to the name

of the buyer in the RTO records; that the appellant has never acted as a mercantile agent

while the transaction took place; that they had not accounted for the stock, purchase, and

sale of such old and used cars in their financial records like balance sheet and in profit and

loss account. The adjudicating authority has further held that the dealers only take

possession of the vehicle by giving a delivery receipt, a blank sale letter without

mentioning the buyers name and address and obtain an authorization from the original

owner of pre-owned vehicles, to sell the vehicle. The adjudicating authority therefore,

concluded that the sale actually took place between the original RC owner and the

prospective buyer only and that the appellant was merely acting as an intermediary or as a

broker and the difference in price is the value of service provided by them in the said

transaction. The adjudicating authority therefore,held that the service was akin to

0 promotion or marketing or sale of goods belonging to the client as they have identified the

prospective buyers for owners of the pre-owned cars and hence, it would appropriately fall

under the definition ofBAS.

0

9. The Tribunal in the case ofMis. Sai Service Station Limited supra held that :
.................... The conclusion that appellants are rendering a service and it is not a transaction

of sale andpurchase is coming only because registration certificate remains in the name of the
owner and he provides blankforms enabling transfer of the vehicle as required under the Motor
Vehicles Act. Therefore, the only point that arises for consideration is whether non-transfer of
registration at the time of transferring possession of the old vehicle by the owner cannot be
considered as a sale as held by the Commissioner or not. In this connection, we find that the
decision of the Hon'ble High Court ofKerala relied upon by the learned counsel is applicable to
the facts of this case. Hon'ble High Court of Kerala in para-15 has made the following
observations which in our opinion is relevant and therefore is reproduced below :

"15. It is quite surprising and shocking to note that the lower Court had noticed that Ext.
B5 cannot be accepted because it is not registered and sufficiently stamped as required under the
Registration Act and Transfer of Property Act. It appears that the lower Court has omitted to
notice that the transaction involved in this case is the sale of vehicle which is a movable article
and it is governed by the provisions of the Sale ofGoods Act. Section 4 of the Sale ofGoods Act
read asfollows :
4. Sale and agreement to sell - (1) A contract ofsale ofgoods is a contract whereby the seller
transfers or agrees to transfer the property in goods to the buyer for a price. There may be a
contract ofsale between onepart-owner and another.
(2) A contract ofsale may be absolute or conditional.
(3) Where under a contract ofsale theproperty in the goods is transferredfrom the seller to the
buyer, the contract is called a sale, but where the transfer of theproperty in the goods is to take
place at afuture time or subject to some condition thereafter to befulfilled, the contract s called
an agreement to sell.
(4) An agreement to sell becomes a sale when the time elapses or the conditions are fulfilled
subject to which theproperty in the goods is to be transferred

Once theprice is received and theproperty is delivered, the sale is complete. Going by the
definition ofsale, when theproperty is deliveredfor a price, the sale is complete. The Tral Cour!,-,·j
seems to be under the impression that unless the registration s effected there s no complete sale.. :yr.,,\
The sale does not depend upon registration at all. Regstraton before the RTO s a consequence @f< 's<2
sale. Therefore, the Trial Court was notjustified in discarding Ext. 85for the reason mentionedy \%}
±" .:+ •l. !r if ks

i.: ?i
7. As can be seen, the observations are very clear andfor considering a transaction\is4o3;>.([}6 i

whether it is a sale or not, what is required to be seen is not the aspect ofregistration but whethee kR}_
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the price has been received and theproperty has been delivered or not. In this case, as observed
by the Commissioner himselfin paragraph 55, the property is delivered and the price has been
received by the seller of the old car. Therefore, thefirst transaction cannot be considered as the
one which is not a sale "

9.1 The above cited Hon'ble Tribunal's order was also upheld by the Hon'bleHigh

Court of Kerala in case of CCE & ST V/s Sai Services Station Ltd [2017 (7) GSTL 17-

Ker.] . In view of the foregoing, the activity of purchase and sale of pre-owned car does

not fall within the purview of Business Auxiliary Service and hence the demand in this

regard is not sustainable and the appellant is not liable for service tax under BAS in respect

of this activity.

1 $

10. In view of the foregoing, the appeal is allowed.

11. sf@aaf arr afRtn sf a RR4zra 3qt at faa star at
The appeal filed by the appellant stands disposed of in above terms.

av?
('31TT. !?TcM) o.

gt (fl )

Date: .05.2018
Attested

eczck
Superintendent (Appeal),
CGST, Ahmedabad.

ByRPAD.
To,

Mis. Tanu Motors Private Limited,
Opposite Dharti Resort,
Abu highway, Palanpur,
Gujarat.

Copy to:

1. The ChiefCommissioner, CGST, Ahmedabad Zone .
2. The Commissioner, CGST, Gandhinagar.
3. The Deputy/Assistant Commissioner, CGST, Palanpur Division, Gandhinagar Comm'te.
4. The Assistant Commissioner, System, Central Excise,Gandhinagar.
5. The Superintendent, CGST, AR-1, Palanpur Division.
6. Guard File.
7. P.A.
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